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tested, two exhibited differences of 7“ and B-cd on the fommtig, the pi’
16’. while the others read ● difference of cmas.rnotiontr for summary judgment are
a’. and 29’, Even the highest figure of

the four, the 29” increaae, would represent
leas than a one percent ●fficiency loss. Mr.
Rice testified that each boiler is unque;
that a variety of factms affe@ exit tamp
erature; and that there are five heat ex.
chsngea m the boiler, including one in the
economizer. Noting that the temperature
resdings should vary at various poin@ in
the baler, he acknowledged Mat the Am
offered measured only the exit tempertb
ture, Plaintiff’s tests are inconclusive in
respect of heat 108s in the economtir

done.

Even if the dab were more complew, the
economize etill were improved. PhM.iff
may have received iess efficient economiz-
ers io respect of temperature conversion,

but the equipment’s overall maintenance
frequency haa decreased. This trad~ff is
an economic buoiness decision of which Mr,
Rice waa sware when he made the decision
to replace the economizefii

Ovemll the Couti &emE this evidence
more probative of prolonging the life of the
economize than constituting a better-
ment. Replacement of the horizonbl ele-
ments allowed plaintiff to begin a new ’20-

plus-year repair cycle which reduced the
probability of plug gage and erosion. ‘f’he
greatly reduced number of leaks tince
1960, compared with the accelerating in-
creiwe in leaks between 1952-1977, provee
the poinL

The court advised at trial thatMr. Mos-
●r’s particukIy candid expert tistimony on
croes+xamination would be given gmeat
weight. This witn=s was inetrurnenb! in
depicting how replacement of the horizon-
tal eletnenta ●lleviated for years what hsd
become ●n ●cute maintenance problem.

Mr. Me’s Mstimony was not @ the con-
trary. TIM wholeade repkernent of the

-.
granted in part and denied in parL Plain-
tiff shall be refunded income tsx and inter

est paid x a result of the IRS’ treatment
of the surcharge 8s gross receipb from
sales. Defendant is entit.lti to summary
judgment on plaintiffs claims concerning
replacement units and depreciate, and
judgment shall be entered for defendant on

plaintiff’s claim concerning replacement of
the horizontal elemente of the economkra.
This determination having beerI made PW
~uant to RUSCC 42(c), tie W* ~~1 me
a stipulation by December 15, 19S7, u ta
the amount of net refund due plaintiff, if
any. Defendant represent tht ita coun-
terclaim would On~Y~me ~~ P~Y if P18im
tiff did not prevail on the replacement and
repairs issues. Upon the filing of We stip
u\ation, the Clerk of Me @u~ ~ha)l em~r

judgment. Cos@ shall not be awarded.

IT 1S SO ORDERED.

Tomakt JW)A, ●t ●l., plaintiffs,

v.

The UNITED STATES, Defendant.

Aiklzi LEWIS, et d.,
PluntifMntervenom,

v.

‘f%e UNITED STATES, Defsndant.

No, 17Z-61L.

Unit&l States Claima COurt.

NW, 10, 1987’

Petitions were brought on behalf of
inhabitan~ of Mamhall Mands to claim
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